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W achoviaCorporation

OneW achoviaCenter

301South ColegeStreet

NC0630

Charlotte,NC 28288-0630


January30,2004 


M s.JenniferJ.Johnson,Secretary

Board ofGovernorsoftheFederalReserveSystem

20th StreetandConstitution Avenue,NW

W ashington,DC 20551 

ElectronicAddress:regs.com m ents@ federalreserve.gov


M ichaelA.W atkins

SeniorVicePresidentand

DeputyGeneralCounsel


Tel704-715-2489

Fax 704-715-4496 


Re: Proposed Rules: Regulation Z (Docket No. R-1167); Regulation B (Docket R-1168);

Regulation E (DocketNo.R-1169);andRegulation DD (DocketNo.R-1171)


DearM s.Johnson:


This letter is subm itted on behafofW achovia Corporation and its subsidiary com panies,

including W achovia Bank,National Association,and its operating subsidiary,W achovia 

M ortgageCorporation;W achovia Securities,LLC;Hom Eq Servicing Corporation,a m ortgage

loan servicing com pany;and W achovia Bank ofDelaware,NationalAssociation (colectively 

referred toas“W achovia”).


W achoviahasreviewed theBoard ofGovernors’(“Board”)proposalsto am end RegulationsZ,

B,E,M ,and DD (colectively,“Regulations”)and appreciates the opportunity to offers its 

com m ent. In the interest of avoiding repetition, W achovia has elected to com bine its 

com m ents to proposed am endm ents to Regulations Z,B,E,and DD. W achovia does not

currently offer consum er leasing products,and thus w lnotcom m entspecficaly on the

proposed am endm ents to Regulation M . To the extentthatW achovia’s com m ents below

concerning the “clear and conspicuous standards” m ay apply to Regulation M ,however,

W achoviaasksthattheBoardconsiderthese.
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Clearand ConspicuousStandards


W achovia com m ends and supports the Board’s goal that consum ers receive disclosures

containing easly discernible,m eaningfulinform ation thatprovide consum ersthe ab ity to 

com pare term s am ong financialinstitutions and otherproviders offinancialservices. W e

appreciate the Board’s intention to clarfy further the Regulations by providing a un form

standard for required disclosures. W e agree with the Board thatRegulation P,relating to 

privacy,containsthem ostdetailed guideinesforclearand conspicuousstandardsam ongthe

existingconsum erRegulationsdiscussedin thisletter.


W ebeieve,however,thatthedisclosureconsistency standardssetforth in Regulation P and

the proposed Regulations are not logical and w l not serve consum ers wel.W achovia 

beieves that each of the Regulations currently contains appropriate safeguards to bring

im portantterm sto theconsum er’sattention. W achoviaisconcerned thattheproposed rules

wil(i)im pose unintended sign ficantadditionalregulatory and adm inistrative burdens on

financialinstitutions;(i)increasethecostsofproduction and deiveryofrequired disclosures;

( i)dim inish the im portance and consum erunderstanding ofother necessary inform ation;

and (iv) expose financial institutions to risk of additional regulatory or judicial review.

M oreover, W achovia beieves that consum ers would not receive substantial additional

benefitsfrom the proposed clearand conspicuousstandard and,in som e cases,wou d m ore

ikelybeinconveniencedorconfused.


TheRegulationPStandardM ayNotBeAppropriate 


W hen enacting the Gram m  Leach B ley Act(“GLBA”),Congressclearly expressed its intent

thatfinancialinstitutions provide consum ers a separate setofinform ation describing how

financialinstitutionsand otherswou d protect,useand shareboth personaland non-personal

financialinform ation aboutconsum ers. Itwasanticipated that,wh le this separate privacy

inform ation m ightbedeivered with otherinform ation,such asaccountopening docum ents 

orcontracts,itwou d bepresented in asequentialform atthatwou d notbeand,indeed,cou d 

not be com m ingled with other inform ation provided by the financial institution.  By

segregating privacy disclosures from other inform ation,Regulation P disclosures would be

conspicuous,ca ingconsum ers’attention tothisseparatesetofinform ation.


This standard is notread ly applicable to other consum er regulations,where disclosure or

required language are,for the sake of overalconsum er understanding,com m ingled with 

otherfinancialinform ation orcontractterm s. In orderto beconspicuous,theinform ation in 

som einstancesm ayneed tobesegregated from otherinform ation thatthecustom erreceives.

In other cases,a d fferent form at,type size or bu let would actualy m ake the required

disclosuresm ore conspicuous,even though the proposed regulationsdo notrequire such a

standard. W achovia is very concerned thatthis m ay divertthe custom er’s attention from

otherequalyim portantterm sandconditions.


W achovia beieves thatthe technicalrequirem ents ofRegulation P are appropriate in both 

substance and form forthatregulation. Sim ilarly,the requirem ents fordisclosing required
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term s and conditions in the Regulations are already weldefined and not the subject of

confusion or dispute. Requiring thatfinancialinstitutions use the clear and conspicuous

standards of Regulation P is notnecessary to enhance clarity or custom er understanding.

W achoviaurgestheBoard toreconsidercarefullytheapplication ofsuch astandard (designed

fora non-financial,non-transactionalregulation)to the range offinancialand transactional

regulationsthattheproposedRegulationswou daffect.


TheDefinitionsW ilRequireM oreThan “ClearandConspicuous”Standards


The proposed clear and conspicuous definition provides ittle guidance to financial

institutions. The additionaldetailin the OfficialStaffInterpretations,however,raises the

issue ofhow financialinstitutionsm ay need to re-design form sto m eetthe new standards.

TheBoard speciallystatesthat


...the clearand conspicuous standard doesnotprohibitadding to the

requireddisclosuressuchitemsascontractualprovisions,explanationsof

contractterms... However,thepresenceofthisotherinformation may

beafactorindeterminingwhethertheclearandconspicuousstandardis 


1
m et.


The definitionsin the OfficialStaffInterpretationsofferadditionalguidance forcom plying

with the clearand conspicuous standard,suggesting m ethodsincluding bu leted ists,active

voice,plain-languageheadings,widem argins,suggested typeface,etc.,to calattention to the

disclosures.
2
 Thecum ulativeeffectofapplying thedefinitionsto therequired disclosuresin 

theRegulationswilchangethestandard from “clearand conspicuous”to“m oreconspicuous.
” 

Unless the disclosures are in som e way deineated from other inform ation, financial

institutions m ay be exposed to consum er com plaints,regulatory enforcem entactions and

potentialitigation.


Furtherm ore,W achovia is concerned thatthe standards forcreating clearand conspicuous

disclosuresm aydirectconsum ers’attention awayfrom otherim portantterm sand thusaffect

them annerin which theyhandleaccountsorobtain im portantinform ation.W h leW achovia 

beievesthatrequired consum erdisclosuresare im portantand necessary to explain the use,

protection and m anagem entofaccountsto consum ers,wealso beievethatconsum ersm ust

understand how their accounts w lbe adm inistered under applicable contracts with their 

financialinstitutions.


For exam ple,the clear and conspicuous standard appears to require thatelectronic funds

transactions appearing on m onthly account statem ents be conspicuous.  The proposed

Regulations offer financialinstitutions a num ber ofdifferentm ethods to accom p ish this.

M ost,such as bold print or d fferent type size,are not within the present capab ity of

com putersystem sused bym anyfinancialinstitutions.Oneim m ediatelyavailablealternative

is to segregate the electronic funds transactions from alothertransactions on m onthly or


1 12 CFR 226.2(a)(27)-3; 12 CFR 202.2(bb) -3; 12 CFR 205.2(n) -3; 12 CFR 230.2(w) –3. 
2 12 CFR 226.2(a)(27)-1; 12 CFR 202.2(bb) -1; 12 CFR 205.2(n) -1; 12 CFR 230.2(w) –1. 
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other periodic statem ents. By so doing,financialinstitutions wou d m eet the proposed

regulatory requirem ents; however,this reordering w l im it custom ers’options to have

transactions isted in date order,presentation order,or balance order. Should financial

institutionsdevelop,atwhatW achovia estim ateswould be a sign ficantcost,the ab ity to 

change fonts or use bold print, the resulting standard would change from “clear and

conspicuous”to “m ore conspicuous.” W achovia beieves thatcustom ers m ay unnecessarly 

confused bysuch changes.


TheProposedRegulationsW ilRequireSign ficantCostsandImplementationTime


W achovia hasnothad the opportunity to assess fully the im pactthe proposed Regulations

wou d ikelyhaveon allaffected docum entsand disclosures.Each docum entthatisdeivered

to custom ers,whetherin paperorelectronicform at,m ustbe reviewed and evaluated under

theproposed guideines.W achoviaand m anyotherfinancialinstitutionshavefound com fort

in and have reied heavly on the m odel form s and clauses found in the Regulations.

Notwithstanding the legal protections that the use of these form s provide, the m odel

docum ents provide custom erswith a standard form atforrequired disclosures.In ourview,

the m odelform sdo notappearto satisfy theregulatory guideinessetforth in theproposed

Regulations.Thus,financialinstitutionswou d berequired to createtheirown form sin non-

standard form ats, each attem pting its own independent interpretation of the proposed

requirem ents. W achoviasubm itsthatthelossofstandard languageand form atwilm akeit

m oredifficultforcustom erstocom pareterm sam ongdifferentfinancialinstitutions.


M any form sused byfinancialinstitutionshavefixed form atsthathavebeen preprogram m ed

for com puter use. Program m ers understand from experience that a seem ingly sim ple 

adjustm entto afontsizecan haveam ajorim pacton theaccuracy and appearanceofaform .

For exam ple,a state legislature severalyears ago changed the type size requirem ents for

installm entsalecontracts.Thedocum ent,which wasoriginaly8½ inchesby11inches,grew

to 8 ½ inchesby 16 inches. Allexisting suppliesofthedocum entwerediscarded,and each

individualcom puterthatprepared the docum entrequired re-program m ing. Sim ilarissues

ariseundertheproposedRegulations.


W achovia is concerned thatreprogram m ing and retooling costs,which we estim ate to be

substantial,m ay becom e exorbitantshou d the Regulationsalso include disclosuresrequired

atautom ated teller,pointofsaleand cash m achines(colectively,“ATM s”). W h leitm ay be

possible to reprogram fontsand adjustdocum entsizeson ATM receipts,we are concerned

that older m achines m ay require sign ficant im provem ents to m eet the proposed

requirem ents.M oreover,new clearand conspicuousnoticesrequired to beposted on theface

ofATM sm ay interferewith custom eruseand visibiity. In theeventthattheBoard shou d 

adopt the Regulations substantially as proposed,W achovia strongly urges the Board to 

exem ptATM transactionsanddocum entsfrom theclearandconspicuousstandards.


The clear and conspicuous requirem ent m ay also increase production and m a ing costs 

sign ficantly. Periodicstatem ents,such aschecking and otherdepositaccountstatem entand

open-end credit statem ents,are produced by W achovia and its vendors. Statem ents are
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designed to be folded in a prescribed m anner and to fitinto specfic envelopes. Privacy

statem ents,prom otional m aterials and advertising to be inserted in these envelopes are 

designed based upon thesizeoftheenvelopeand theanticipated averageweightofm a ing.

W achovia annually projects the costs of production and m a ing of these statem ents,

including planned com p iance disclosures,prom otionalm aterials and advertising,and with 

im ited exceptions,thesecostsarefixedin annualbudgets.


W achovia beieves thatthe proposed clearand conspicuous requirem ents m ay cause these

periodic statem ents to becom e longer in length, requiring a d fferent envelope and

substantially increased vendorcosts to supporta d fferentinsertion m ethodology. Account

statem ents m ay require a sign ficant num ber of additional pages, which w l result in 

increased m a ing costs, and m ay irritate custom ers who would prefer not to receive

additionalpages. In ightofthe factthatcurrentdisclosure standardsalready require that

docum ents not m islead or m isinform custom ers, W achovia beieves that the proposed

changes w l cause financial institutions to incur substantially sign ficant additional and

unnecessarycosts.


TheBoard hasstated in theRegulationsthatthe“revisionswou d notincreasethepaperwork

burden”offinancialinstitutionsand otherentities.W achoviasubm itsthatthefinancialcosts 

and adm inistrative burdens resulting from the destruction ofdocum ents,the redesign and

printing of new docum ents, the increased m a ing costs, and the sign ficant costs of

reprogram m ingcom putersand trainingpersonnelwou d substantiallyoutweigh thepotential

benefits to consum ers. W achovia urges the Board not adopt these changes or,in the

alternative,delay im plem entation foraperiod ofnotlessthan six m onthsto allow foruseof

existingsuppliesand tim eforplanning,program m ingand training.W achoviaalsourgesthat

any six-m onth orlongerim plem entation period beextended to notlessthan ninem onths f

ATM requirem entsareincludedin theproposedRegulations.


TheProposedRegulationsW ilImposeNew RegulatoryandJudicialRisks 


Theclearand conspicuousstandard isderived from Regulation P,which containsno civilor

crim inalpenalties for non-com p iance. W h le privacy statem ents are reviewed by federal

bank exam inersduringregularcom p ianceexam inations,and wh lefinancialinstitutionsand

othersm ay besubjectto enforcem entactionsfornon-com p iance,thereareno otherentities

thathave the authority to review and interpretthe contentofthe privacy disclosuresorto 

im posem onetarypenaltiesforallegednon-com p iance.


Financialinstitutions are welacquainted with the varied judicialinterpretations of these

Regulations.UntltheOfficialCom m entaryand them odelform sforRegulation Z provided a 

“safe harbor”forcom p iance,financialinstitutions doing business in m ultiple jurisdictions

were subject to inconsistent legal interpretations concerning the design and deivery of

required disclosures. In thisconnection,the United StatesSuprem e Courtrecently granted

certiorariforaVirginiacaseinvolvingajudicialinterpretation ofacardealer’s iab ityunder


3
Regulation Z.


3 Nigh v. Koons Buick Pontiac, 2003 WL 231322 (4th Cir (E.D. VA), 2003. 
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W achovia is concerned thatfinancialinstitutions w lface sim ilar judicialscrutiny f the

proposed Regulations are adopted. W h le the proposed Regulations appear to exem pt

advertising from the clear and conspicuous requirem ents, the proposed language is 

am biguous. Proposed standards such as “am ple line spacing,” “distinctive type size,” and

“short explanatory sentences” m ay becom e the subject of consum er itigation and legal

interpretation. W hatfinancialinstitutions deem to be “definite,concrete,everyday words”

m ay varybygeographicregion orconsum ergroup. Absentadditionalclarityin theproposed

Regulationsand specficform atssuch asthoseused in thevariousappendicesthereto,courts 

m ay im posevarying definitionsofwhatconstitutesa“clearand conspicuous”disclosure. In

addition tothecivilpenaltiesprescribed in theRegulations,financialinstitutionswou d ikely 

faceincreased costsof itigation,som eperhapsfrivolous,beforetheseissuesarem oreclearly 

resolved.


W achoviastronglybeievesthattheconsum eriswel-served bythedisclosurerequirem entsof

the Regulations in their present form , and sees no substantial benefit resulting from

redefining the standard as setforth in the proposed Regulations. For the reasons stated

above,W achovia strongly recom m endsthatthe Board notadoptthe proposed am endm ents 

deaingwith clearandconspicuousdisclosures.


W achoviaappreciatestheopportunity to com m enton theproposed regulations isted above.

Ifyou have any questions,please calJane Stafford,SeniorVice Presidentand Directorof

Com p iance,at704-383-0927.


Verytrulyyours,


M ichaelA.W atkins


cc:ViaElectronicM al

W achoviaCorporation:

M arkTreanor,SeniorExecutiveVicePresidentandGeneralCounsel

JaneStafford,SeniorVicePresidentandDirectorofCom p iance
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